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Questions about the improved efficiency of Executive Agencies and their accountability to ministers

Note by Christopher Foster

Several Institute for Government and other events and reports prompted the questions set out in this paper. One event in particular was an Institute for Government discussion of Government and the Voluntary sector, in part because to my mind many issues were raised and not sufficiently resolved:   one speaker, Campbell Robb told us there were some 160,000 voluntary organisation contributing 600,000 employees (or 2.2% of the working population) for paid work in the public sector and a not insubstantial number of Volunteers had been Labour Spads under the last government. I have also drawn on other events in the same IfG series. 
In 1988 the Ibbs Report made the case for detaching many activities from departments and setting them up as executive agencies so as to facilitate the use of better, often private sector, management methods, while remaining accountable to their departmental ministers. After some discussion the case for this was accepted by government. Most departments have subsequently established such agencies.  But before and since many other quangos and agencies have been created but did not conform to this model. Some have conformed to the model, but are not called executive agencies.
The fundamental questions to be considered are:
1. Has the creation of executive agencies (and comparable bodies under other names), as recommended in the 1988 Ibbs report, achieved the objectives claimed of improving the  management methods and efficiency of government activities while lowering the cost  and  still being  effectively accountable to departmental ministers? 
1. What about the many other new public bodies formed earlier in the 1980s and since?  Are most/all now regarded as executive agencies conforming to similar/the same rules and relationships?
1. In 2012 the IfG reported there was no published list of executive agencies .and other public bodies.  Does that still hold? If so is it because there have been other public bodies set up like EAs, and EAs that have not conformed  to executive agency criteria? 
1. What are the arguments for and against all/ most non-departmental bodies being EAS? 
1. Are there categories of public bodies best organised on some other principles? Which?
1. What determines whether an EA/another agency is statutory or not? What follows from this distinction?
1. While EAs/other government agencies (?) have to observe the Rule of Law, are privatised/voluntary bodies able to show more diversity in what public services/goods they provide? May there not be a problem if different providers - private, privatised and voluntary - supply the same services at different prices, or services of different quality at the same or not readily explicable different prices in the same or different localities? What if “philanthropists” or in some cases “consumers” – e.g. parents - make voluntary contributions to the cost of what is provided? 
1. Despite evidence that the Labour leadership was told before the 1992 and 1997 general elections about the executive agencies and use of privatisation and voluntary bodies, Patrick Diamond, a Blair and Brown spad, has written what a shock that discovery was to Blair and his Spads .He said it took them five years to appreciate how much the existence of these agencies and other public bodies hampered their ability to initiate and pass legislation. How far is Diamond’s a fair deduction that nowadays a new administration cannot as in the past sensibly enter office as Blair’s did in 1997 with policies for legislation they thought they could hand over to civil servants for implementation? The centre of a new administration has instead to negotiate with large numbers of other ministers, departments, the Treasury, agencies, private, privatised and voluntary sector entities many of which have the power to obstruct and delay policy completion unless allowed to influence the form of implementation, often substantially. They have to do this to get a policy implemented whether or not they introduce legislation.
1. Is it unreasonable to suggest many of the blunders King and Crewe, and Bacon and Hope, identify are related to difficulties in setting up or altering agencies and networks?
1. In an IfG report Kate Jenkins has laid down criteria for the accountability of non-ministerial departments to their ministers. Are there such criteria that are required to be met now? Are all executive agencies expected to conform to them? 
1. Are similar criteria/standards set which agencies other than EAs must meet? 
1. Does it hold that an executive agency’s accountability to ministers is likely to be effective if the issues with which it deals are not politically sensitive, are well defined and not likely to change? 
1. Do all departments, as Kate Jenkins recommends, have some officials who are expected to be knowledgeable enough about what goes on in an agency to be able to brief the minister whenever this is needed? (Contrast the famous case of Michael Howard and the Prisons Agency when the new PUS, Richard Wilson, was the only HO official who personally had the responsibility to brief Howard about Prisons.)
1. Can ministers/ civil servants in departments with many EAs, especially if interacting with other (privatised/voluntary) bodies in networks, practically hold so many to account?
1. Do most departments have in post sufficient officials knowledgeable about what its agencies are doing to brief ministers and senior civil servants in the department?
1. In what circumstances, and with what safeguards to achieve accountability and avoid monopolistic/oligopolistic profit, can privatisation help achieve greater efficiency while retaining ministerial accountability?
1. Ditto the introduction of the voluntary sector?
1. Is it good enough to concentrate on outcomes? (If so has their definition settled down enough to provide some constancy over time?)
1. Are there not many situations, like Islamic schools in Birmingham, where how they run may be contentious? 
1. Is it not the case that a reason for allowing voluntary agencies/philanthropists to be involved in service provision is to permit greater diversity of outcome – local, but also within localities?
1. Is there no danger that localised variation in provision, cost etc. may be associated with differences in the quality of provision, for example leading to some areas having higher standards of provision than others? How well is this audited? How can this be made consistent with the Rule of Law? 
1. To what extent when executive/ other agencies have been created since Ibbs have rules governing their objectives, processes and relationships with ministers, and other departments and agencies been established in framework agreements as the Ibbs Report recommended?
1. Who or what can ensure that framework agreements exist for (all) agencies and are adequate?
1. Is it true that it is often not practical for ministers to agree the substance of framework agreements before EAs are set up – one reason being that they are often in part determined by lengthy iterative negotiation involving several EAs, voluntary and private sector bodies and even more than one department?
1. [bookmark: _GoBack]Is it arguable that the last is a valid reason why the Leader of the House of Commons is unable to promise that, except in emergencies or first sessions, only complete bills enter Parliament? 
1. What mechanisms are used to ensure that contracts, etc. are well enough drafted to be implementable?
1. What processes ensure that the projected cost of an agency is reasonable and acceptable to the Treasury?
1. Are there any rules/habits that ensure the setting up of new agencies, or major changes in their objectives or procedures, are considered (a) at the centre of government, (2) within the Cabinet system or (3) in Parliament?
1. Is one right to think that parliamentary interest is most likely if there is a fiasco reported in the media?
1. What prevents or limits the ability of, an existing minister, a new minister in the same administration or a minister of a different administration, to change a contract? 
1. It was said at the 15.7.14 IfG meeting that many executive agencies were set up and instructed by Gordon Brown, not by their departmental ministers. Does this affect how they are held accountable?  Are there agencies accountable to the Prime Minister?
1. In what circumstances are damages payable? Who determines them?
1. Is it always the case where a privatised (or voluntary)  agency is involved in capital expenditure, that it is not added to government capital expenditure but the interest, etc. payable is set down as current expenditure? What rationale is given for this? Arguably it gives a distorted account of the fiscal deficit while adding fiscal burdens to future generations 
1. Is it true that the detail of a contract only becomes of interest to those concerned, including ministers, when a serious problem arises? What then may be required to resolve it?
1. Are many agencies policed by regulators? Or by commissioners? Or by whom?
1. How are disputes between EAs and other network bodies resolved? 
1. Are regulators generally those who resolve disagreements? Are ministers able to alter the criteria they use? Are there generally appeals? To whom?
1. The NAO has reported on a number of alternatives to regulation. How does one achieve consistency between what is and what is not regulated?
1. In what kinds of circumstances do the courts and judicial review have a role to play in relation to (1) executive agencies (2) privatised and voluntary units?
1. What difference in practice does it make if an executive agency is statutory or not?
1. What meaning can be attached to the view that executive agencies like ministerial and non-ministerial departments are subject to the Rule of Law while private and voluntary units working under contract to them, may not be?
1. What factually accurate records are kept? Who audits their accuracy? How are these records, when relevant, made accessible to ministers and Parliament?
1. It has been reported of New Zealand, which has a more centralised agencification of networks and agencies than ours, that a loser is Parliament’s ability to scrutinise government. Does not the same hold for the UK?
1. Finally are there any reasonably straightforward policy or process requirements which would strengthen ministerial and parliamentary accountability without adversely affecting management efficiency?
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